
Domestic Violence Involving Children

Domestic violence has multiple, seriously detrimental ef-
fects on children whether they are directly abused, the in-
direct target of violence, or exposed to domestic violence 
in the home.2  Research indicates that 80 to 90 percent of 
children living in homes where domestic violence occurs 
are aware of the violence.3  In fact, studies4 demonstrate 
that in 30 to 60 percent of cases where a male partner is 
violent towards his spouse, children are also direct victims 
of physical or sexual violence.5  Approximately three to ten 
million children are exposed to some form of domestic vio-
lence annually.6

Despite widespread acceptance of the growing body of evi-
dence that domestic violence committed against adults is 
detrimental to children, courts frequently fail to identify 
and consider the impact of domestic violence on the safe-
ty and well being of children.  Courts often do not provide 
adequate safety protections in court orders, even where a 

history of substantiated violence is known to exist.7  It is 
incumbent upon prosecutors, therefore, to help courts rec-
ognize when children in homes with domestic violence are 
at risk of continued harm and request courts to extend pro-
tective orders to these children during the pendency of a 
domestic violence case and any period of offender monitor-
ing.  Prosecutors should be aware of the laws available to 
them to keep children safe as well as the research support-
ing arguments they can make before judges.  Prosecutors 
may also need to properly determine whether they should 
bring additional charges, argue to increase bail or sentences 
based on aggravators, and/or file forfeiture by wrongdoing 
motions to address any ongoing intimidation and harass-
ment by a defendant.

This issue will provide an overview of the statutory author-
ity upon which prosecutors may rely to include children in 
no-contact orders or to bring additional charges – where ap-
propriate – against a domestic abuser where the safety of a 
child is at risk.  It will also provide suggested research upon 
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which prosecutors, who are proactively seeking to protect 
children at risk of further harm, may rely when practicing 
before judges who may not be inclined to extend no-contact 
orders to the children of domestic violence victims.  In addi-
tion, this issue will specifically examine common scenarios 
in which children may be affected by domestic violence and 
offer strategies to protect children in criminal domestic vio-
lence prosecutions.

Domestic Violence No-Contact Orders:  An 
Instrument of Protection for Children

In most jurisdictions, where there has been a charge involv-
ing domestic violence, a criminal no- contact order is often 
issued as a condition of the defendant’s pre-trial release.  
At first appearance, and prior to the issuance of bond, the 
prosecution may present a motion for a no-contact order in 
its presentation of evidence of a defendant’s prior wrong-
doings, including facts of the current and past instances of 
domestic violence.  The court may also impose conditions 
of pre-trial release that include a no-contact order upon its 
own motion to protect the victim.

State laws addressing pre-trial no-contact orders in do-
mestic violence criminal cases fall into two categories:  (1) 
states that mandate8 or permit9 a court to issue a protective 
order prohibiting a defendant charged with domestic vio-
lence from contacting the victim and (2) states that permit a 
court to issue a protective order to cover the victim and any 
children that may be affected.10  Although state laws in the 
first category do not expressly permit inclusion of a victim’s 
children, courts within those states have nevertheless been 
able to extend no-contact orders to the children.11  Fur-
ther, while the statutory language in the second category of 
states often focus solely on the safety of the victim, some of 
those states require that the court, before setting bail, con-
sider the victim’s children, family, and any other household 
member that may be affected by the domestic violence;12 in 
these jurisdictions, children have been routinely included 
in criminal protective orders as well as other persons who 
may be in danger.13

A court may also issue a protective order during the penden-
cy of a criminal proceeding, where the court has reasonable 
grounds to believe that harassment of a victim or witness 
in a criminal case exists, or that such order is necessary to 
prevent harm to a victim or witness.14  A protective order is-

sued on behalf of a victim or witness in a criminal proceed-
ing is limited to the duration of the criminal proceeding and 
may also be re-issued at sentencing to include the period 
of time that the offender is incarcerated or on probation or 
parole.  Thus, many no-contact orders will terminate at the 
close of the criminal case to which it was attached, for ex-
ample by conviction or acquittal.15  Victims seeking further 
protection may also file petitions for domestic violence civil 
protection orders.  Certain states allow an advocate from 
a prosecutor’s office to be present with the victim during 
any court proceeding related to an injunction for protection 
against domestic violence, including civil proceedings.16

When the domestic violence incident 
involves a child

Although it seems obvious that a child injured during a do-
mestic violence incident is in need of continued protection 
while the criminal cases arising from that incident is pros-
ecuted, some courts are reluctant to limit a parent’s access 
to a child and often overlook the extent of the seriousness of 
the resulting injury to a child.  Unfortunately, as the earlier 
statistics indicate, children are often present during domes-
tic violence incidents and these incidents too often involve 
some direct harm upon a child too – whether the harm is 
intentional or incidental.17

For example, some domestic violence defendants may in-
tentionally injure children in an effort to further harm, in-
timidate, and control their adult victim.  Children may be 
intentionally hurt while being used as an actual “weapon” 
against a victim,18 or more frequently, when they attempt 
to intervene in an assault to protect their non-abusive par-
ent.  This direct, intentional injury may result from threats 
or actual physical, emotional,19 or neglectful abuse.  Usually, 
it constitutes a separate crime against the child, to which 
prosecutors may respond by filing additional charges of en-
dangerment, abuse, or neglect.  In these situations, it is logi-
cal to argue to a judge that the child or children of a domes-
tic violence victim should be covered within a protective 
order for the pendency of the domestic violence criminal 
case. 

Sometimes the injuries to children occur without the spe-
cific intent to harm the child.  This also often occurs when 
children intervene to protect their parents from abuse, or 
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when the offender’s method of assault puts the children at 
risk of injury.20  For example, objects thrown with the intent 
to injure the victim may mistakenly injure the child.21  Inju-
ries to children often result when the attack occurs while 
the victim is holding a child.

Criminal statues permit prosecutors to file separate child 
abuse or endangerment charges22 to protect children from 
these common scenarios and hold offenders accountable 
for abuses towards the children.  In most jurisdictions, pros-
ecution under child abuse statutes does not require that 
the defendant deliberately intended to injure the child23 
nor that the defendant is the child’s biological parent.24  In 
these cases, prosecutors may have few challenges to their 
request for the issuance --or extension-- of a protection or-
der to cover the child when presenting the facts that lead to 
a child’s injury.   Other scenarios, however, are not as clear, 
and may require persuasive argument and case law in or-
der to provide the child with protection during the pending 
domestic violence criminal case.  These will be discussed in 
more detail below.

When the child witnesses or is exposed to 
the aftermath of the domestic violence

Charging the commission of domestic violence in the 
presence of a child

State law varies in how prosecutors can respond in scenar-
ios where a child has witnessed or is exposed to the after-
math of domestic violence, but was not physically injured 
during the incident.  In a handful of states, including Dela-
ware, Georgia, North Carolina, Oklahoma, and Utah, com-
mitting an act of domestic violence in the presence of a child 
constitutes a crime that can be charged separately from the 
underlying domestic violence incident.25  While other states 
may not explicitly criminalize the commission of domestic 
violence in the presence of a child, per se, charging under 
child endangerment statutes may be necessary to hold of-
fenders accountable for their acts.  Child endangerment 
statutes are comprised of diverse language addressing con-
duct detrimental to a child’s health and welfare26 or “mental 
and moral welfare.”27  For example, in People v. Smith,28 the 
defendant pointed a gun at the victim while her two young 
children stood behind her.  The court found the defendant’s 
conduct to be injurious to the health of the victim’s children 
and noted that it “takes little imagination . . . to be aware 

that pointing a gun at a person with the threat of using it 
will also endanger, frighten and traumatize a child stand-
ing alongside.”29   In another case, People v. Parr,30 the court 
found that the defendant knowingly endangered the wel-
fare of a child where the defendant anally raped a victim in 
front of her five-year-old child.

While prosecutors are encouraged to utilize these statutes 
to hold domestic violence offenders accountable for the 
negative impact their violent actions have on children pres-
ent during an incident, careful analysis is also necessary to 
ensure that a non-abusive parent is not mistakenly charged.  
Just as courts might have difficulty assessing and differen-
tiating between different forms of violence used between 
parties, law enforcement may also have mistaken force used 
in self-defense to be aggressive violence or battering.  Thus, 
distinguishing a victim’s single use of violence from a bat-
terer’s use of violence over many years requires responders 
to further consider the fear and actual impact an individu-
al’s use of violence has on a family.  To ensure more accurate 
assessment of cases, law enforcement and prosecutors are 
encouraged to apply a predominant aggressor analysis and 
to properly determine whether the violence committed in 
the presence of a child was self-defense.31  In some instanc-
es, victims act in self-defense or defense of their children 
and therefore it is not appropriate to charge the victim with 
committing domestic violence in the presence of children 
or endangering the welfare of children types of crimes.  In 
these instances, however, it may still be necessary to pro-
vide the child with an advocate to support and protect him 
or her.

In some instances, it may be necessary to provide advocate 
support and protection to the child, but may not be effective 
to further traumatize a victim by charging additional charg-
es involving the children that the victim may have been at-
tempting to protect.

Treating the commission of domestic violence in the 
presence of a child as an enhancer

In many states, domestic violence committed in the pres-
ence of a child is treated as an “aggravating circumstance” 
that can be considered at sentencing following a domestic 
violence conviction.32  As an “aggravating circumstance,” a 
defendant convicted of a domestic violence crime that oc-
curred in the presence of a child may face more severe pen-
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alties including increased periods of incarceration and/or 
fines.33  In addition to these increased penalties, some states 
will require the convicted defendant to undergo counseling 
and/or pay for any counseling that a child may require.34  
Even if this type of reimbursement is not specifically pro-
vided for by statute, a court might be able to order it pur-
suant to other restitution laws.  Aggravating circumstances 
that would tend to call for a more severe sentence should 
logically be considered as aggravating factors in setting the 
amount and conditions of bail as well.  In those jurisdictions 
recognizing domestic violence committed in the presence 
of a child as an aggravated circumstance, prosecutors can 
also argue that this factor warrants inclusion of the child in 
a protective order for the victim.

Arguing the effects of witnessing domestic violence in 
order to cover children in protective orders

There is substantial empirical research that exposure to 
domestic violence has a negative impact on children and 
leads them to “suffer deep and profound harms.”35  Children 
exposed to domestic violence often experience the same 
levels of emotional and behavioral problems, including ag-
gressive, fearful, anxious and depressed behavior;36 trauma 
symptoms, including nightmares, flashbacks, hyper-vigi-
lance, depression, and regression to earlier stages of devel-
opment; and compromised social and academic develop-
ment as children who are directly physically and sexually 
abused.37  Studies on children who have witnessed domes-
tic violence show that they are more likely to use violence 
when confronted with a problem.38

“Specific problems vary depending on the age of the chil-
dren, but exposure to violence has a developmental impact 
at every stage of a child’s life, including:  interruption of 
brain development (birth-3 years), inappropriate messages 
that violence is a tool (3-6 years), rationalizing of violence 
and difficulty forming peer relationships (6-12 years), use 
of violence in dating relationships, risk-taking behavior and 
drug use (12+ years).”39  These children display higher rates 
of post-traumatic stress disorder symptoms40 and also of-
ten exhibit adult depression, low self-esteem, and low so-
cial adjustment.41  Children may also have an increased risk 
of health problems, including but not limited to insomnia, 
headaches, stomachaches, diarrhea, asthma, and peptic ul-
cers.42 

In response to the growing awareness of the effects that 
witnessing domestic violence can have on children, jurisdic-
tions have created specialized courts to address the cross-
over of these issues.  Many judges serving in these courts are 
trained in the dynamics of domestic violence and can more 
appropriately respond to children who witness domestic 
violence.  Unfortunately, many judges who lack training in 
domestic violence and its effect on children may not fully 
appreciate just how detrimental exposure to this violence is 
to children and do not clearly see the need to extend protec-
tive orders to a victim’s children.  These judges may even be 
inclined to make special arrangements within the protec-
tive orders to ensure that children still have contact with 
defendants pending a domestic violence trial, unaware of 
the potential harm that this situation may pose. 

It is especially critical for prosecutors practicing before 
these tribunals to be prepared to specifically articulate the 
effects of domestic violence on children in order to persuade 
judges to extend protective orders for victims of domestic 
violence to their children too.  Where relevant, prosecutors 
should identify additional acts of the defendant, whether 
charged or uncharged, that involve the child as a victim of 
abuse by the defendant.  If provided with this information, 
and an explanation of the social science research on the ef-
fects of witnessing domestic violence on children, a court 
may be more likely to issue a protective order for the safety 
of the victim and the victim’s children.

When the child was not exposed to 
domestic violence, but the defendant 
still poses a risk to the child and the 
victim

Even where children were not present during or exposed 
to the aftermath of domestic violence, the defendant may 
continue to use children as instruments to further exert 
coercive control over the victim, exposing the children to 
violence, conflict, and stress.43  Individuals who batter tend 
to be highly manipulative people44 and may attempt to use 
the criminal justice system to control a victim as well.  For 
example, domestic violence offenders often use the interac-
tion required to facilitate a parenting time or visitation or-
der as an opportunity to assault or intimidate the victim.45  
An offender will often use children to relay threats or harass 
their adult victim as well as threaten child custody litigation 
in order to gain compliance from the victim.46  These offend-
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ers also frequently engage in emotionally abusive behavior, 
using scare tactics or “mind games”47 and often subjecting 
children to negative comments about the other parent or 
about the child.48  Prosecutors should be prepared to argue 
that these communications could adversely impact a child’s 
self-worth49 in situations where a court is refusing to extend 
a no-contact order to a child or even requiring the child to 
have contact with the defendant.

Where courts are reluctant to limit a defendant’s access to 
the children, prosecutors may need to educate the court 
that while it is not ideal to restrict a parent’s time with 
his or her child, a defendant’s violence against the child’s 
parent must be taken into consideration.  Further, even in 
households where a child has not been the direct victim of 
physical abuse, the potential for the child’s victimization 
at the hands of a domestic violence abuser remains; there 
also are risks that the child will not be parented in a healthy 
manner.  In these cases, prosecutors may cite to research 
demonstrating that physical violence against children may 
actually increase upon separation from the victim and that 
domestic violence offenders often parent in a controlling 
manner.

The research shows that domestic violence offenders tend 
toward neglectful and verbally abusive parenting.50  They 
often parent in an authoritarian manner51 and may attempt 
to control the child to an unhealthy degree.52  In fact, do-
mestic violence offenders may employ a variety of cruel and 
controlling behaviors in their parenting that often mirrors 
efforts to control their victim.53  For example, they may not 
allow children to play or may confine them to certain areas 
of the home.54  Domestic violence offenders may use intimi-
dation tactics to control the children, including holding chil-
dren and the non-abusive parent hostage, constantly star-
ing at them, depriving children of sleep, telling children’s 
friends not to talk to them, and stalking.55

Courts that issue no-contact orders for victims of domestic 
violence sometimes deliberately include exceptions in or-
der to facilitate a defendant’s visitation with a child.  Pros-
ecutors should remind these courts of the potential dangers 
this arrangement may present.  During visitation, five per-
cent of abusive fathers threaten to kill the mother, thirty-
four percent threaten to kidnap their children, and twenty-
five percent threaten to hurt their children.56  Regardless 
of whether an abuser carries out these threats, they create 

anxiety and fear in children.

Continued contact with a domestic violence offender may 
have negative outcomes for children because the arrange-
ment prolongs children’s exposure to violence.57  Domestic 
violence offenders generally continue their abuse and vio-
lence and, if they lack access to the victim, children often 
become the main conduit for violence.58  For this and similar 
reasons, many states have adopted presumptions against 
joint physical custody if domestic violence is present.59

Research also indicates that domestic violence often begins 
and frequently escalates at the time of separation, not only 
for the victim, but also the children.  When there is a pend-
ing criminal case, the pretrial phase can be an especially 
dangerous time for the victim and the child.  This is often 
a time when the victim decides to leave the relationship.60  
Separation increases the risk to a victim61 and may increase 
the risk to the child as well due to the child’s close relation-
ship with and proximity to the victim.  In fact, even if the 
child did not witness the violence or become the subject of 
violence during prior episodes, he or she is not necessar-
ily safe during a pending domestic violence criminal case.  
Children who are not directly abused may face a higher risk 
of being so at the time of parental separation.62  Violent in-
teractions are likely to increase if the defendant feels a loss 
of control.63 Some states’ laws acknowledge the increased 
period of danger for the victim immediately following sepa-
ration and specifically enumerate “separation” as a factor 
for the court to consider in deciding whether to issue a no-
contact order.64  Prosecutors in these jurisdictions may ar-
gue that logically if there is an increased level of danger to 
the victim such that a no-contact order is required, there is 
also an increased level of danger to the child and so the no-
contact order should include any children in the home.  In 
light of the increased risks posed by separation, it is critical 
that advocates work closely with domestic violence victims 
to create a safety plan for them and their children.

Conclusion

Because children so often are direct victims of and exposed 
to domestic violence, and because children are also used by 
defendants to manipulate the victim during the pendency 
of trial, it is incumbent upon the prosecutors and other al-
lied professionals working within the criminal justice sys-
tem to protect the children who are at risk for such violence, 
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exposure, and manipulation.  Prosecutors are in a critical 
position to seek added protection for children of victims of 
domestic violence by requesting that courts include chil-
dren in no-contact orders that are already being imposed 
in these cases.  With no-contact orders covering both the 
victim and any children at risk of violence, courts are in a 
powerful position to prevent a defendant from manipulat-
ing the court to ease access to a child in order to intimidate 
or harm them.  In fact, judges that impose no-contact orders 
covering children have the ability to swiftly punish these 
exact tactics employed by defendants and more effectively 
hold them accountable for such behavior.

Prosecutors are encouraged to contact AEquitas for sample 
motions or advice on how to include children in no-contact 
orders for victims of domestic violence.  AEquitas has sam-
ple motions that include the above referenced arguments 
and research and may serve as effective tools to persuade 
courts reluctant to extend such protection.  An AEquitas At-
torney Advisor can also assist in tailoring the motion to a 
specific jurisdiction, with applicable caselaw and statutory 
provisions.
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