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Violence Cases: Forfeiture by Wrongdoing®
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Jiu-jitsu is a Japanese martial art that does not depend
on the use of size or strength to defeat an opponent.
Instead, it employs a variety of tactical moves to
prevail by turning the force of an attack against the
attacker. Prosecutors in domestic violence cases have
a similar art at their disposal to counter confrontation
challenges in the common scenario where the offend-
er has intimidated, tricked, manipulated, paid off,
killed, or otherwise arranged for the victim to be ab-
sent from the trial,? leaving the prosecution with only
the victim’s out-of-court statements to prove the case.

The doctrine of forfeiture by wrongdoing is a powerful
tactic for the prosecution in these cases. Essentially,
the doctrine provides that when a party (most often,
the defendant in a criminal case) has engaged in

some conduct to purposely prevent a witness from
testifying in court, that party has forfeited the right to
cross-examine that witness. Hearsay statements of a
witness thus wrongfully prevented from testifying are
admissible against the party responsible for that wit-
ness’s unavailability, thereby effectively turning the
force of the intimidation against the intimidator. In
many jurisdictions the doctrine is codified—usually in
the rules of evidence as a hearsay exception. In many
other jurisdictions there is no formal rule or statute,
but the doctrine is recognized in the common law as a
matter of equity and public policy—a deterrent to acts
that undermine the system of justice.

Despite the power of this doctrine to enable prosecutors
to prove their cases even when victims or witnesses
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have been harmed, coerced, or manipulated to pre-
vent their appearance in court, and despite the fact
that the overwhelming majority of jurisdictions have
formally recognized the validity of the doctrine, there
are surprisingly few court opinions on the subject,
compared to other evidentiary issues. This relative
paucity of caselaw suggests that prosecutors in many
jurisdictions may not be taking advantage of the rule/
doctrine. In a very informal poll of prosecutors sub-
scribing to this publication, fewer than half of the 105
prosecutors responding (most of whom, presumably,
prosecute crimes of violence against women—includ-
ing domestic violence, sexual violence, stalking, and
human trafficking—with some degree of regularity) had
ever filed a motion to admit evidence under the forfei-
ture doctrine. Those participants were asked to explain
why they had never done so. Among the most frequent-
ly selected responses were (1) unfamiliarity with the
doctrine of forfeiture and its uses, (2) the belief that
their judges would not grant a motion to admit such
evidence, and (3) the belief that they had never handled
a case where forfeiture could be proved.®

This article will explain the historical underpinnings
of the doctrine and the public policies it promotes and
will examine the current state of the law concerning
forfeiture around the country. It will address some

of the issues that may arise in proving the predicate
facts supporting a motion to admit evidence under

the forfeiture doctrine. Finally, it will suggest litigation
strategies that should prove helpful in asserting and ar-
guing the applicability of the doctrine to admit hearsay
statements of intimidated witnesses who have become
unavailable to testify due to wrongdoing on the part of
the defendant. Although the article is focused primar-
ily on the use of forfeiture in domestic violence cases,
the same law and principles generally apply in other
types of cases where defendants, or those acting on
their behalf, have prevented witnesses from testifying.

Evolution of Forfeiture by Wrongdoing

Historical background

The United States Supreme Court has traced the ori-
gins of the forfeiture doctrine to 17th Century English
law.* In Lord Morley’s Case, the English court held
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that the prior testimony of an absent witness could

be admitted where the witness had been “detained by
the means or procurement of the prisoner.”® Although
the historical legal record is sparse, the doctrine was
occasionally discussed or relied upon in English and
early American cases.®

The United States Supreme Court first had occasion
to consider the doctrine in Reynolds v. United States.”

In Reynolds, which was a polygamy case involving the
Free Exercise Clause of the First Amendment, the
trial court admitted prior testimony by one of the
defendant’s wives, whose location the defendant had
apparently concealed to prevent her being served
with a subpoena. The Supreme Court, relying on Lord
Morley’s Case and other historical English and
American cases, upheld the conviction, stating:

The Constitution gives the accused the right to
a trial at which he should be confronted with
the witnesses against him; but if a witness

is absent by his own wrongful procurement,
he cannot complain if competent evidence

is admitted to supply the place of that which
he has kept away. The Constitution does not
guarantee an accused person against the
legitimate consequences of his own wrong-
ful acts. It grants him the privilege of being
confronted with the witnesses against him;
but if he voluntarily keeps the witnesses away,
he cannot insist on his privilege. If, therefore,
when absent by his procurement, their evi-
dence is supplied in some lawful way, he is in
no condition to assert that his constitutional
rights have been violated.?

The Reynolds case stood for over a century as the sole
pronouncement by the nation’s highest court on the
doctrine of forfeiture by wrongdoing. The doctrine
continued, however, to be recognized, discussed,
refined, and applied in both the federal and state
courts over the course of many decades. Some cases
spoke in terms of “waiver” of the right of confron-
tation, rather than “forfeiture;”® however, since the
1997 codification of the doctrine in the Federal Rules
of Evidence, the caselaw has largely settled on the
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“forfeiture” usage.'® As stated in Fed. R. Evid. 804(b)
(6), hearsay statements of an unavailable witness are
admissible when “offered against a party that wrong-
fully caused—or acquiesced in wrongfully causing—
the declarant’s unavailability as a witness, and did

so intending that result.” In the wake of the federal
rule, some states began to codify the rule in their own
evidence rules or statutes, while others continued to
recognize and apply the doctrine in their caselaw as a
matter of equity and public policy.

The continuing vitality of the doctrine of forfeiture
was recognized by the United States Supreme Court
in the landmark decision of Crawford v. Washington,
which interpreted the Sixth Amendment’s Confron-
tation Clause as requiring all testimonial hearsay
statements admitted at a criminal trial to be tested
by cross-examination—either at trial or, if the witness
is unavailable to testify at trial, at a prior proceeding
with adequate opportunity for cross-examination.
Rejecting judicial determinations of reliability as a
substitute for cross-examination, the Court neverthe-
less observed that there are “exceptions to the Con-
frontation Clause that make no claim to be a surrogate
means of assessing reliability. For example, the rule
of forfeiture by wrongdoing (which we accept) extin-
guishes confrontation claims on essentially equita-
ble grounds; it does not purport to be an alternative
means of determining reliability.”**

In Davis v. Washington,* the Court noted the poten-

tial value of the forfeiture doctrine in the context of
domestic violence prosecutions. Davis, and Hammon

v. Indiana, the case with which it was consolidated for
disposition, were both domestic violence cases in
which the Court was called upon to determine the ad-
missibility of hearsay statements made by the victims,
who did not testify at trial. The Court held that the
Davis victim’s call to 911 was a nontestimonial call for
help and, thus, admissible as an excited utterance, but
that the Hammon victim’s on-the-scene statements

to a police officer after the emergency situation had
abated were testimonial and therefore inadmissible

at trial. The Court noted, however, that many times
victims of domestic violence are not available to tes-
tify due to the offender’s wrongful actions to dissuade
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them from testifying. While the doctrine of forfeiture
had not been argued below, the Court observed that,
on remand, the prosecution in the Hammon case
might argue forfeiture as a basis to admit the state-
ments, if there were grounds to do so.®

The Giles era

In 2008, the United States Supreme Court was pre-
sented with the opportunity to squarely address the
forfeiture doctrine in the context of a domestic vio-
lence homicide. In Giles v. California,'* the defendant
had admittedly shot and killed his ex-girlfriend. The
defendant claimed self-defense—he asserted that

the victim had been aggressive toward him and had
threatened his current girlfriend. He testified that
during an argument with the victim, he picked up

a gun and tried to leave. When the victim charged
toward him with something in her hands, he held up
the gun, closed his eyes, and fired several times, not
intending to kill her. At trial, the prosecution pre-
sented evidence that a couple of weeks before the
homicide, the police had responded to the victim’s
home in response to a 911 call. The victim had tear-
fully told police that the defendant had assaulted and
strangled her and had threatened her with a knife.
Those statements were admitted at trial under the
pre-Crawford California hearsay exception admitting
the trustworthy statement of an unavailable witness
that described an infliction or threat of injury.'® The
California Supreme Court, noting that the Crawford de-
cision precluded admission of the statement as testi-
monial hearsay, nevertheless affirmed the conviction
based upon the doctrine of forfeiture by wrongdoing.
The Court concluded that nothing in California’s
common-law forfeiture rule required the prosecution
to prove that the defendant acted with the purpose to
prevent the witness from testifying; the defendant’s
undisputed act of killing her was a sufficient basis to
admit the victim’s out-of-court statements at trial.*®
The United States Supreme Court granted defendant’s
petition for certiorari.

Writing for the majority, Justice Scalia concluded that,
based upon the historical antecedents, the forfeiture
doctrine required proof that the party against whom



STRATEGIES Newsletter

the testimonial hearsay is offered had acted with the
purpose of preventing the witness from testifying.
Without such evidence, which the Court concluded was
lacking in the Giles case, there was no exception to the
defendant’s Sixth Amendment right, as expounded in
Crawford and Davis, to confront the witness by cross-ex-
amination.'” Although the Court rejected the notion
that the forfeiture standard should be more liberal in
cases involving domestic violence, the majority opin-
ion did suggest that the dynamics of domestic violence
could be taken into consideration in ascertaining the
defendant’s intent to make a witness unavailable:

Acts of domestic violence often are intended
to dissuade a victim from resorting to outside
help, and include conduct designed to prevent
testimony to police officers or cooperation in
criminal prosecutions. Where such an abu-
sive relationship culminates in murder, the
evidence may support a finding that the crime
expressed the intent to isolate the victim

and to stop her from reporting abuse to the
authorities or cooperating with a criminal
prosecution—rendering her prior statements
admissible under the forfeiture doctrine.
Earlier abuse, or threats of abuse, intended to
dissuade the victim from resorting to outside
help would be highly relevant to this inquiry,
as would evidence of ongoing criminal pro-
ceedings at which the victim would have been
expected to testify.'8

In a concurring opinion, Justice Souter elaborated
further on this theme:

[T]he element of intention would normally be
satisfied by the intent inferred on the part of the
domestic abuser in the classic abusive relationship,
which is meant to isolate the victim from outside
help, including the aid of law enforcement and
the judicial process. If the evidence for admis-
sibility shows a continuing relationship of this
sort, it would make no sense to suggest that the
oppressing defendant miraculously abandoned
the dynamics of abuse the instant before he
killed his victim, say, in a fit of anger.*
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Although Giles mandates evidence that the wrongful
conduct be aimed at making the witness unavailable
for trial, nowhere does it suggest that this must be the
sole motive. Several state and federal court cases have
held that while proof of intent to cause unavailability
must be shown, the forfeiture doctrine allows prior
statements to be admitted even if there are additional
motives;2° no case has held that preventing testimony
must be the sole motive for the wrongdoer’s actions.

Current state of the law

Today, the vast majority of United States jurisdic-
tions explicitly recognize the doctrine of forfeiture by
wrongdoing, either as codified in some fashion or as
a matter of caselaw based upon principles of equity
and public policy—the principle that a person should
not benefit from his or her own wrongdoing—and as a
deterrent to the corruption of the criminal justice sys-
tem. While there are variations among jurisdictions
in the quantum of proof necessary to establish forfei-
ture and in the procedural requirements to introduce
statements under the doctrine, no jurisdiction that
has considered the doctrine has ever rejected it.?*
Thus, the current absence of law on forfeiture in a
jurisdiction does not preclude its adoption by judicial
decision in appropriate circumstances.?? The most
significant areas of potential difference in operation
of the forfeiture doctrine from one jurisdiction to an-
other are briefly summarized below:

« Burden of proof. In nearly all jurisdictions that
formally recognize forfeiture, the proponent of the
statement (typically, the prosecution) must establish
the grounds for forfeiture by a preponderance of the
evidence. Only three states require a higher burden—
in Washington, Maryland, and New York the grounds
for forfeiture must be established by clear and con-
vincing evidence.?®

Reliability. Colorado and New Jersey, as well as a few
other jurisdictions, require a showing that state-
ments admitted under the forfeiture doctrine are
reliable, at least to some degree (which may be less
than the reliability required for statements admit-
ted under other hearsay exceptions).?* The United
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States Supreme Court has never suggested reliability
is a requirement under the federal constitution for
statements admitted under the forfeiture doctrine.
In fact, the Court has explicitly observed in Crawford
that forfeiture does not correlate with reliability, but
rather allows statements to be admitted as a matter
of equity.?® New Jersey law, however, requires that a
statement admitted under the doctrine of forfeiture
generally must be in a sound recording or signed
statement, or given under oath; if none of those
circumstances apply, the proponent of the statement
must show compelling indicia of reliability.2¢

- Forfeiture of hearsay objection. In jurisdictions
where forfeiture is codified as a hearsay exception,
no other hearsay exception is required. So long
as the requirements of the rule are met, the prior
statement is admissible. However, in jurisdictions
where the doctrine is a creature of caselaw, it is
sometimes argued that forfeiture applies only to the
right of confrontation, not to the hearsay objection.
The Colorado Supreme Court has held that forfeiture
of confrontation does not result in forfeiture of the
hearsay objection; the statement still must come
within a recognized hearsay exception.?” The weight
of authority in other jurisdictions suggests that for-
feiture of confrontation, a more important right than
a hearsay objection, a fortiori demands forfeiture of
any hearsay objection.?®

In fact, the Giles court observed that “[n]o case or trea-
tise that we have found ... suggested that a defendant
who committed wrongdoing forfeited his confronta-
tion rights but not his hearsay rights. And the dis-
tinction would have been a surprising one, because
courts prior to the founding excluded hearsay evi-
dence in large part because it was unconfronted.”?’

Proving Forfeiture

To present evidence under the doctrine of forfeiture
by wrongdoing requires that the prosecution prove, by
the applicable standard of proof, (1) that the witness

is unavailable, (2) that the cause of the unavailability
is some wrongdoing on the part of the defendant, and
(3) that the defendant engaged in (or acquiesced in)
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the wrongdoing with the intent of making the witness
unavailable. In cases where the State can show overt
witness tampering (e.g., jail phone calls in which a de-
fendant instructs the victim not to go to court), these
elements are not difficult to prove. In others, particu-
larly where the intimidation or manipulation is subtle
or where third parties are involved, proof of forfeiture
may present more of a challenge.

Unavailability of the witness

The forfeiture doctrine requires that the witness be
unavailable to testify in court.?® Unavailability in-
cludes not only inability or failure to appear in court,
but also refusal to testify®! or assertion of a privilege
to avoid testifying,?? as well as other circumstances
that may be set forth in the evidence rule.?® Generally
speaking, the unavailability requirement means that
the prosecution must make a showing of reasonable
efforts to produce the witness in court.?* This means
that the prosecutor cannot simply opt not to call an
available witness because the testimony might be
unhelpful to the case and use hearsay statements as
a substitute, even if the defendant has engaged in
wrongful conduct to prevent the witness’s testimony.*®
There is no caselaw that has explicitly required the
State to seek a bench warrant or a material witness
complaint to prove it has made a reasonable effort

to produce the witness. Arresting victims for the
purpose of ensuring their appearance in court has
multiple negative consequences for victim safety and
for the community. These victims are re-traumatized
when they are arrested; they are discouraged from
reaching out for help from law enforcement in the
future; arrest may erode already-fragile trust in law
enforcement; and victims may face collateral conse-
quences such as loss of employment, housing, or pub-
lic benefits as a result of arrest.? In addition, routine
arrest of victims of domestic violence can jeopardize
the jurisdiction’s federal funding.?” Finally, every state
has victims’ rights codified in the state constitution
and/or in statutes. Prosecutors can credibly argue
that, under the circumstances, arrest of victim-wit-
nesses to produce their testimony in court is unrea-
sonable and therefore not required as a condition of
admitting testimony under the forfeiture doctrine.®
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This is not, however, to suggest that merely putting a
subpoena in the mail or even into the hands of the vic-
tim will necessarily be sufficient. It may be necessary
to show that early, diligent efforts were made to locate
a missing victim or other efforts made to enable an
intimidated victim to testify.>® Persuading a fearful or
reluctant victim to come to court is a delicate task that
must be undertaken only—if ever—in such a way that
the victim is not further traumatized by inappropriate
pressure (e.g., threats of arrest; the suggestion that
child custody might be adversely impacted).*® If the
victim must travel to attend the trial, the prosecution
may be obligated to offer to provide travel expens-

es before the victim will be deemed unavailable.** If
the victim is outside the jurisdiction of the court, the
prosecution may be required to attempt to secure the
witness’s presence with the Uniform Act to Secure

the Attendance of Witnesses from Without a State in
Criminal Proceedings*? to establish unavailability.*

All contacts, attempted contacts, and efforts to locate a
victim should be carefully documented. Even significant
efforts to locate a victim may be deemed insufficient if
they are not commenced until the eve of trial.** Com-
municating with victims early and often throughout the
pretrial period offers the best opportunity to keep them
engaged so they are better able to participate. Such
communication also allows the prosecutor to learn of
any witness intimidation at the earliest opportunity so
it can be documented and effectively countered. Evi-
dence of intimidation will be invaluable in the event the
victim does not appear for trial and a forfeiture motion
becomes necessary. Such evidence is also helpful to
explain recantation or minimization if the victim does
testify at trial, as well as to establish consciousness of
guilt. In addition, each conversation with the victim
permits contact information to be updated. Victims can
be asked to provide the name and contact information
of a trusted friend who could get them a message if they
should need to relocate on short notice.

Due to “wrongdoing” on the part of the
defendant

It is well-established that “wrongdoing” in this context
does not mean that the conduct must be unlawful in and
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of itself. Rather, “wrongdoing” is related to the object of
the conduct—wrongfully preventing the witness from
testifying.*> Some acts of intimidation, and the messages
they are intended to convey, are subtle. Sometimes the
wrongdoing consists of emotional manipulation de-
signed to dissuade the victim from testifying.*

Proving that the defendant’s actions caused the wit-
ness’s unavailability is necessary, as well. Evidence
to support causation, or leads to such evidence, can
sometimes be obtained by carefully interviewing the
victim early in the process—the time at which many
victims tend to be the most forthcoming about the vi-
olence in the relationship. This is the most promising
opportunity to obtain information about the history
of the relationship, which might prove invaluable in
establishing the “classic abusive relationship” refer-
enced by Justice Souter in his concurring opinion in
Giles. In addition, documenting changes in the victim’s
willingness to testify might permit the prosecutor to
correlate those changes with post-arrest encounters
between the victim and defendant. Patterns may
emerge from a history of dropped protective orders or
prior failures of the victim to appear for trial. In cases
where the wrongdoing is less overt, or where it in-
volves reliance on exploitation of the dynamics in the
abusive relationship, expert testimony may assist the
court in understanding the effect that the defendant’s
actions would likely have had on the victim.

Forfeiture also requires that the wrongdoing be attrib-
utable to the defendant. If a defendant enlists others
(family members, friends, or other allies) to engage in
wrongful conduct to prevent the witness from testifying,
engages in a conspiracy whose objects include prevent-
ing witnesses from testifying, or “acquiesces” in such
conduct (under Fed. R. Evid. 804(b)(6) or state rules with
similar wording),*” the defendant is subject to forfeiture.
However, entirely independent acts of third parties—
even if their intention is to assist the defendant—will not
result in forfeiture of the defendant’s right of confron-
tation. A defendant’s complicity or acquiescence in the
wrongful conduct of others can sometimes be proved
circumstantially—a task made easier when the burden is
less than proof beyond a reasonable doubt. For example,
if a defendant urges a friend or family member to “talk
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to” the victim and that person makes repeated calls to
the victim’s phone and the previously-engaged victim
stops returning the prosecutor’s calls, it can be argued
that the defendant is most likely responsible for the
victim’s failure to testify at trial.

Trial Strategies for Forfeiture by
Wrongdoing

The benefits of using forfeiture in cases involving do-
mestic violence, or other crimes where victims or wit-
nesses are vulnerable to intimidation,*® are obvious.
The New Jersey Supreme Court has succinctly stated
the public policy rationales underlying the doctrine:
to remove any profit that a defendant might realize
from his or her own wrongdoing; to deter defendants
from engaging in wrongdoing to harm or intimidate

a witness; and to further the truth-finding function
by providing an alternate means for the jury to re-
ceive evidence they would otherwise be prevented
from hearing.*® While it is always desirable to prevent
intimidation to the extent possible by proactively and
collaboratively working to reduce its occurrence,*
when intimidation does occur and prevents the
witness from testifying, forfeiture directs the nega-
tive consequences of the act to the person responsi-
ble—the defendant. Combined with other strategies,
such as charging intimidation-related crimes when
possible or asking for jury charges on consciousness
of guilt for acts of intimidation, moving for forfeiture
helps to eliminate the payoff for defendants who
engage in such acts, tilting the risk-benefit analysis in
favor of abstaining from intimidation tactics.

Be ready

Forfeiture cannot be used effectively unless the prose-
cutor is prepared to use it when circumstances warrant.
Any experienced domestic violence prosecutor knows
that the ability of a victim to testify truthfully against

an abuser tends to be fluid. Depending on what the
offender might be doing to intimidate or manipulate the
victim, together with other things that might be going
on in the victim’s life at the time and the availability of
resources to support the victim, the victim’s ability to
testify may vary from one week to another. Typically,
victims are most willing to participate in the process
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early in the proceedings—immediately after the defen-
dant’s arrest. But the longer a prosecution drags on, the
greater the opportunity for a defendant to wear down
the victim’s will to go forward with the case.5* Converse-
ly, a victim who has been reluctant to proceed due to a
defendant’s promises to change (to get counseling, stop
drinking/drugging, etc.) might decide to testify, after
all, when those promises prove to be empty, when the
defendant commits further acts of abuse, or when the
victim’s personal circumstances change.

The prosecutor should assess, early and often
throughout the pretrial period, the ability and will-
ingness of the victim to testify at trial. For vulnerable
victims, a “forfeiture file” is a helpful addition to the
prosecutor’s trial file or notebook. This repository can
hold evidence and leads about evidence that might
support a motion for forfeiture should it become
necessary, as well as case research and, perhaps, a
sample brief that can be quickly adapted to accom-
modate the particular facts of the case. The evidence
supporting a motion might include records of prior
proceedings and witnesses to previous incidents.
While most forfeiture motions are filed in advance of
trial, maintaining the necessary information at the
ready facilitates the filing of a motion on short notice
or in the midst of trial, if the victim should unexpect-
edly fail to appear for trial or refuse to testify. The
forfeiture file should also contain documentation of
contacts with the victim, efforts to contact or locate,
and any statements of the victim indicating willing-
ness or intention to testify, as well as expressions of
fear or concern about testifying.

File the motion

Unless the jurisdiction prescribes specific procedures
for a forfeiture motion, the motion should be consis-
tent with other motions in limine to admit evidence at
trial. The supporting papers should include an affi-
davit or certification regarding the evidence that the
prosecution will rely upon to support the motion, as
well as a brief arguing the facts and law. In jurisdictions
that lack an evidence rule on forfeiture or any caselaw
on the doctrine, it may be particularly important to cite
persuasive cases from other jurisdictions, as well as to
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very carefully articulate and argue the strong public
policy supporting the doctrine. In addition, it may be
important in such jurisdictions to address any prec-
edent on judicial “amendments” to the codified rules
of evidence.5? An office/unit “brief bank” containing
sample or previously-filed briefs can be an invaluable
way to save time and refine arguments in future cases.
Sample briefs are available from AEquitas.>

The motion papers should identify the specific state-
ments the prosecution seeks to admit at trial. In many
cases, some of these statements might be admissible
under an alternative theory, as well-they may be
admissible as nontestimonial statements that also fall
within another hearsay exception. In such cases, the
prosecutor should argue both theories in the alterna-
tive, and request that the court rule on both theories in
the alternative. In the event of an appeal, the appellate
court will then have a good record as to both grounds
for admissibility, which might obviate the need for a
remand if the appellate court finds the statement(s)
inadmissible under one of the alternative theories.>

The brief should identify or argue the applicable bur-
den of proof: preponderance of the evidence or clear
and convincing evidence. In jurisdictions without law
specifying the applicable burden, the prosecution
can argue that the great weight of authority in oth-

er jurisdictions calls for a preponderance standard.
Sometimes the rules of evidence or caselaw provide
general rules for the quantum of evidence necessary
to establish the foundation for admitting other kinds
of evidence, and the burden for proving forfeiture can
be analogized accordingly.

Although the prosecution should take the position (if
permitted by the rule or caselaw) that reliability of the
prior statements is an issue that need not be proved
as a condition of their admission, it is often possible
to argue that the statements bear circumstantial indi-
cia of reliability. Even if reliability is not a condition of
admissibility, the court may be more willing to admit
statements that it deems to be reliable.

Finally, the brief should address each of the requisite
elements for forfeiture: (1) unavailability of the wit-
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ness (2) caused by some wrongdoing on the part of the
defendant (3) with the intent of causing such unavail-
ability; it should go on to explain how the evidence
supports those elements. In arguing forfeiture—par-
ticularly to courts that may be unfamiliar with the
doctrine or apprehensive about going out on a legal
limb without an evidence rule or reassuring prece-
dent as a safety net—it is often helpful to emphasize
that the defendant’s conduct undermines the system
of justice and that denial of the motion rewards such
conduct. Trial judges generally do not take kindly to
interference in the operation of the courts over which
they preside, so this kind of argument may be espe-
cially persuasive.

Hearing on the motion

Hearings on forfeiture should be held outside the pres-
ence of the jury—preferably before jury selection, but
unanticipated motions may be heard during the course
of trial.>® Many jurisdictions have an evidence rule
explicitly stating that the rules of evidence, other than
those relating to privilege, are inapplicable in hearings
on preliminary questions to determine the admissi-
bility of evidence.>® Even without an explicit rule so
stating, hearsay is usually admissible at hearings on a
forfeiture motion, including the statements of the ab-
sent witness that are the subject of the motion.*” It may
well be necessary, however, to introduce any hearsay
evidence through a witness who is familiar with the
investigation that produced the evidence. This might
be the detective or investigator who has been most
involved in the investigation or has been in closest con-
tact with the victim.5® In some cases, live testimony by
other witnesses (for example, a friend or family mem-
ber in whom the victim confided fear) or by an expert
in victim behavior and/or domestic violence dynamics
might be helpful to the court in understanding the de-
fendant’s responsibility for the victim’s absence.

In cases where the prosecution is able to argue, in
the alternative, that the out-of-court statements are
nontestimonial and admissible under another hear-
say rule, the court should be reminded at the hearing
of the request to make findings and rulings on both
grounds of admissibility. Additionally, to ensure the
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record is preserved for appeal, the court’s decision
should state the applicable standard of proof and the
reasons for its rulings on the motion.

If the trial court denies the forfeiture motion, it may
be worth considering whether to file an interlocuto-
ry appeal. In deciding whether to take an appeal of a
negative decision, consider whether other evidence
will be sufficient to go forward without the victim’s
testimony, as well as the strength of the evidence and
arguments supporting forfeiture in the particular
case. Particularly when there is no existing evidence
rule or caselaw on forfeiture, the prosecutor would be
well-advised to consult with the Attorney General’s
Office before proceeding with an appeal.

At trial

Whether the forfeiture motion is successful or not,
the prosecution should present, in its case in chief,
evidence of the defendant’s wrongful conduct to
prevent the witness from testifying. An adverse ruling
on forfeiture merely precludes the prosecution from
introducing the victim’s unconfronted out-of-court
statements; it does not bar the prosecution from
introducing powerful evidence of intimidation for
other purposes. It may be necessary, however, for the
prosecutor to file a motion to admit such evidence
under the evidence rule governing evidence of “other
crimes and bad acts,”® and for the court to provide

a limiting instruction explaining the purpose(s) for
which the jury can consider such evidence. Assuming
there is sufficient evidence to move forward at trial
without the victim’s in-court testimony (whether by
way of forfeiture or otherwise), evidence of intimida-
tion or manipulation serves two important purposes.
First, it explains the victim’s absence, countering any
inferences on the part of the jury that the victim sim-
ply did not care enough (or was not seriously enough
harmed) to bother appearing for trial. Testimony of an
expert on victim behavior can provide further assis-
tance in explaining the victim’s absence in light of the
offender’s conduct.®® Second, evidence of intimida-
tion or manipulation is evidence of consciousness of
guilt.®! Just as innocent parties do not need to flee the
scene of a crime, they do not need to harm, threaten,
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pressure, or manipulate others to prevent them from
testifying. A jury instruction on consciousness of guilt
should be requested, and the prosecutor should argue
consciousness of guilt in summation, even if the court
declines to provide the jury charge.

At sentencing

If the defendant is found guilty—again, regardless

of whether the court granted a forfeiture motion—
wrongful conduct intended to dissuade the victim
from testifying should be argued as an aggravating
factor weighing in favor of a lengthier sentence within
the allowable range.

Conclusion

Offenders in domestic violence cases have typically
engaged in campaigns of intimidation and manipula-
tion on a regular basis over the course of their abusive
relationships. They count on their ability to cow their
victims into silence and they presume they can con-
tinue to do so in the legal sphere, avoiding account-
ability by merely ensuring the victim does not appear
for trial. When the campaign succeeds, and the victim
fails to appear at trial, these defendants count on
dismissal of the case or acquittal after trial, boldly
asserting their constitutional right of confrontation.

The legal jiu-jitsu known as forfeiture by wrongdoing
provides the leverage to turn the power of the intim-
idation against the offender. The prospect of filing

(or ruling on) a motion to admit evidence under the
doctrine may inspire trepidation in prosecutors and
judges, particularly in those jurisdictions without an
evidence rule or caselaw to guide them. However, its
legitimacy as a tool to counter witness intimidation

is well established; the United States Supreme Court
has expressed its approval of the doctrine on multiple
occasions. The more frequently prosecutors file such
motions, and the more frequently courts are called
upon to rule on them, the more comfortable and
confident both prosecutors and judges will become.
Moreover, increasing the frequency with which this
strategy is employed will result in a more robust body
of appellate caselaw, which, in turn, will fill many

of the gaps in the law that may now cause prosecu-
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tors and judges to feel hesitant about employing the
doctrine. Forfeiture by wrongdoing is an available and
effective strategy to hold offenders accountable and
increase victim safety by eliminating the payoff for
offenders who engage in acts of intimidation.

AEquitas Attorney Advisors are prepared to assist
prosecutors in their use of forfeiture by wrongdoing.
Additionally, AEquitas welcomes the contribution of
any motion briefs on forfeiture by wrongdoing that
can be shared with fellow prosecutors (briefs will be
redacted to remove identifying information). Please
contact us at info@aequitasresource.org or at (202)
558-0040.
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